
Federal Communications Commission DA 03-2262 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 

MB Docket No. 03-1 

In the Matter or 1 
) 

Amendment of Section 73.202(h). ) 

FM Broadcast Stations. ) 
(Montgomery and M a n e l ,  Wcst Virginia) 

Table of’ Allotments, ) RM-10737 

) 

NOTICE OF PROPOSED RULE MAKING --,... , ~ ,  

Adopted: July 9,2003 

Comment Date: September 5,2003 
Reply Comment Date: September 22, 2003 

By the Assistant Chief, Audio Division: 

Released: July 14,2003 

1. The Audio Division has before i t  a petition for tule making filed by Educational Media 
Foundation (“Petitioner”). licensee of Station WKVW(FM) (“WKVW”), Channel 227A, Montgomery. 
West Virginia. Petitioner scchs to amend rhc F M  Table of Allotments by changing Station WKVW‘s  
community of liceiisc from Montgomery to Marmet, West Virginia, and providing Mannet with its first 
local aural transmission service. Petitioner states that i f  the Commission grants i ts petition for tule making, 
petitioner wi l l  f i le an application to pcrniir opcration of the station on Channel 227A as a Marmet station. 

2. Petitioner seeks to invoke the provisions of Section 1.420(i) of the Commission’s rules which 
permits the modification of a station‘s authorization to specify a new community of license without 
~ilrcirding other interested parries an oppofiunity to file competing expressions of interest.’ In suppon of its 
proposal. Petitioner cxplains that the proposed use of Channel 227A at Mannet is mutually exclusive with 
Station WKVW‘s  cxisring authorization at Montgomery. 

3. Petitioner assens that the adoplion of i t s  proposal wi l l  result in a preferential arrangement of 
allti~inents consistent with the Reiisioi~ of FM A.esig!mcnf Policies orid Pmcedures,’ by providing Marmet 
WCSI Virginia (2O(Hl U.S. Census population of 1,693). with i t s  f i rst local aural transmission service. The 
nllotment of Channel 227A to Marmet would not deprive Montgomery of i ts  sole local transmission outlet. 
because Montgomery wil l  retain local se t ice  I‘rum Station W M O N  (AM).  

4. Although Marmet is located outside o l  any urbanized area, Station W K V W  would continue to 
place a 70 dBu contour over 103 percent of the Charleston, West Virginia Urbanixd Area. In these 
circunistanccs. Petitioner wi l l  iiot need to submit a showing of Marmet’s independence from the Charleston 
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Urbanized Area in order to demonstrate i ts  entitlement to consideration as a f irst local service? We believe 
that Petitioner's proposal warrants consideration since the allotment of Channel ?27A to Marmer, West 
Virginia, could provide ;I f i rs t  local aural transmission service to Manner. 

5 .  Since (he transmirter s i te  for Station W K V W  will not he relocated to accommodate Petitioner's 
rcquest lo reallot Channel 227A from Montgomery to Marmet. no gain and loss areas w i l l  he created. 
Since Pelkioner's reallotrncnl request i h  consistent with the provisions of Section 1.420(i) of the 
Comniission's Rules. we shall propose to modify the authorizalion of Station W K V W  without 
enterraining competing expressions o f  interest in the use of Channel 227A at Marmet, West Virginia, or 
requiring Petitioner IO demonstrate the availability o f  an additional equivalent channel for use by other 
parties. 

6. Consislenl with the technical requirements o f  the Commission's Rules. Channel 227A can he 
allolted to Marmet, West Virginia, a t  Petitioner's existing site, uti l izing coordinates 38-13-09 NL and 81- 
25-05 WL, with a sile restriction of 13.4 LilomeLers (8.3 miles) east of Marmet. 

7. Accordingly, we seek comments on thc proposed amendment to the FM Table or Allotments, 
Secrion 73.202(h) of the Commission's Rules, with respect to the communities listed below, as follows: 

Channel Nos. 

Proposed 

Mannet, West V irginia . . . ..... 227A 

Montgomery. West Virginia 227A . - _ _ _  ... 

8 .  Thc Conuiiiasion's authority to institute rule making proceedings, showings required, cul-off 
procedures, and filinp requirements are contained in the anached Appendix and are incorporated by 
reference herein. In particular. we notc that a showing o f  continuing interest i s  required by paragraph 2 of 
thc Appendix helbre a channel will he allotled. 

9. Pursumt to Sections 1.415 and 1.419 of the Commission's Rules, interested parties may f i le  
comments 011 or before Seprenihcr 5, 2003, and reply comments on or herore September 22, 2003, and 
arc advised to read the Appendix tor the proper procedures. Comments should he filed with the Federal 
Coiiimunications Coniinissivn, Office of the Secretary, 44.5 Twelfth Street, SW, TW-A325, Washington. 
D.C. 20554. Additionally. a copy ot  such comtnents should he served on the Joint Parties' counsel, as 
follows: 

David D. Oxenford, Esq. 
Vcronica D. McLaughlin, Esq. 
Amy L. Van dc Kerckhwe, Esq 
SHAW PITTMAN LLP 

' S ( v  Hrudli ind. Alnbnnio. und ~ ' h i r i ~ a l i ~ ~ o ~ l ~ r c .  F h - i d o .  I O  FCC Rcd 10352 ( l Y Y 5 )  [a reallotment proposal requires 
ii \howinp pursuant to fn\:c a d  R i ~ ~ h r r d  Turk. 3 FCC Rcd 5374 (l988), when the proposed 70 dBu contour will 
~nci~ri ipass m r c  ihan 50% oC;m UrbaniLed  arc:^]. 
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2300 N Street, N W  
Washington, D.C. 20037-1 128 

IO. Parties niust file an original and four paper copies of each fi l ing. Filings can he sen( by hand 
or messenger delivery, hy commercial overnight courier, or by first-class or overnight U.S. Postal Service 
tii:iil (although we continue to experience delays in receiving U.S. Postal Service niail). The 
Commission's contractor, Vistronix. Inc., w i l l  receive hand-delivered or messenger-delivered paper 
filings for thc Commission's Secretary at 236 Massachusetts Avenue, N.E.. Suite 1 10, Washington, D.C. 
10002. The f i l ing hours at this location arc 8:OO a.m. to 7:00 p.m. A l l  hand deliveries must be held 
together with rubber hands or fnsteners. Any envelopes must he disposed of before entering the building. 
Commercial overnight mail (other than U.S. Postal Scrvice Express Mai l  or Priority Mail)  must he sent 

to 9300 East Hanipton Drivc, Capitol Heights. MD 20743. U.S. Postal Service first-class mail, Express 
Mail, and Priority Ma i l  should he addressed to 44.5 12"' Street. SW, Washington, D.C. 20554. A l l  filings 
must he addressed to the Commission's Sccrctary, Officc of the Secretary, Federal Communications 
Coniniission. 

I I .  The Commission has determined that Ihe relevant provisions of the Regulatory Flexibility Act 
01' 1980 do not apply IO rule mating proceedings to amend the FM Table of Allotments, Section 73.202(h) 
of the Commission's Rules.' 

13. For further information conccming this proceeding, contact R. Barthen Gorman. Media Bureau, 
(202) 418-2180, For purposes of this restncrcd notice and comment rule making proceeding, members of 
the puhlic are advised that no e\- pnnc prcsentations are permitted from the time the Commission adopts a 
Notice ot Proposed Rule Making unli l the procceding has hecn decided and such decision i s  no longer 
suhjecl to reconsideration by thc Coinmission or review by any coun. An ex parre presentation i s  not 
prohihitcd i f  specifically requcsred by the Commission or staff for the clarification or adduction of evidencc 
or rcsolution of issues in the proceeding. However, any ncw written information elicited from such a 
rcquest or ;I suiiimap of any new oral information shall be served by the person making the presentation 
upciri the othcr parties to rhc proceeding unless the Comndssion specifically waives this service requirement. 

J 
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Any comnicnt. which has nor heen served on the petitioner, constitutes an ex parte presenlation and shall 
no1 he considcred in the proceeding. Any reply comment that has not heen served on the person(s) who 
tiled the cornmenl to which the reply is directed, constitutes an ex parre presentation and shall not be 
considered in the procccding. 

FEDERAL COMMUNICATIONS COMMISSION 

John A. Karousos 
AssisIan1 Chief, Audio Division 
Media Bureau 

Auachmenl: Appendix 
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APPENDIX 

I .  Pursuant IO authority conrained in Sections 4(i), 5(c)(I), 303(g) and (r), and 307(b) o f  the 
Contmunicalions Act or 1934, as amended, and Sections 0.61, 0.204(h) and 0.283 o f  the Coinmission's 
Rules. IT IS PROPOSED TO AMEND the F M  Tahle of Allotments, Section 73.202(h) of the Commission's 
Rules and Regulations, as set forth in the Noricc of Proporcd Rule Making to which this Appendix i s  
ntiachcd. 

2. Showinps Required. Commeiits are invited on the proposal discussed in the Notice of Proposed 
Rule Muking 10 which this Appendix is attached. Proponent wi l l  be expected IO answer wharever questions 
are presented in initial comments. The proponenr of a proposed allotment i s  also expected to f i le comments 
c w i  i f  il only resubmils or incorporates by reference its former pleadings. I t  should also restate its present 
inlention lo apply for the channel it'il i s  allorted and, i f  authorized, to build a station promptly. Failure IO 

f i le may lead to denial o f  Ihe rcquest. 

3. Cut-off Procedures. The following procedures wi l l  govern the consideration of filings in this 
proceeding. 

( a )  Counterproposals advanced in this pruceeding itself w i l l  he considered. if advanced in in i t ia l  
coinmenis, so that parties may conimcni on them in ireply comments. They w i l l  not be considered if 
admnced iii reply comments. (See Section I .420(d) of the Commission's Rules.) 

Ib)  With respecl io pelitions tor rule making which conflict with the proposal in this Norice, they 
wi l l  he considered as comments in the proceeding. and Puhlic Notice to this effecr wi l l  he given as long as 
they ai-e tiled hefore the date for til ing initial corninenrs herein. If they are filed later than that, they wi l l  not 
he considered i t ]  connection with the decision in this docket. 

(c) The ti l ing of a counterproposal may lead the Commission to allot a different channel than was 
requested for any of the communities involved. 

4. Comments and Reply Comments; Sewice. Pursuant to applicable procedures set out i n  Sections 
I .4 15 and I .420 of the Cornmission's Rules and Regularions. interested parties may f i le conimcnts and reply 
conitmii ts on or heforc the dales sel Ihrth in the Noricc of Proposed R u k  Making to which this Appendix i s  
attached. All subniissioiis by panies to this proceeding or by persons acting on behalf of such panics must 
he lnadc in wi t ten conirnc~i~s, reply comments, or other appropriate pleadings. Comments shall be served 
on thc petitioner hy the person ti l ing the coninicnls. Reply coiniiients shall be served on the person who 
r i led coinnienls IO which rhe reply i s  dirccted. Such con~men~s and reply comments shall be accon~panied 
by ;I cenificure of service. (See Section I .420(a), (h)  and (c) o f  the Commission's Rules.) Commenrs should 
hc tiled fi'ith (he Secretary, Federal Coinmuiiications Commission, Washington, D.C. 205.54. 

5 .  Number of Conies. In accordancc with the provisions of Section 1.420 of the Commission's 
Rules and Regulations, a11 original and lhu r  copies o f  all commenrs, reply comments, pleadings, briefs, or 
other document shall he furnished ihc Commission, 
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6. Puhlic Inswctiori of FilinEs. All filings made in this proceeding will be available for 
examinalion by inrerestcd patties during regular husiness hours in the Commission's Rclerence Informalion 
Ccnter ( R o o m  CY-A257), at its headquarters, 445 Twelfth Slreet, SW, Washington, D.C. 
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